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INTEREST OF THE AMICUS CURIAE 1

The American Civil Rights Union is a non-partisan, 
non-profit, 501(c)(3), legal/educational policy organi-
zation dedicated to defending all of our constitutional 
rights, not just those that might be politically correct 
or fit a particular ideology.  It was founded in 1998 by 
long time policy advisor to President Reagan, and 
the architect of modern welfare reform, Robert 
B. Carleson.  Carleson served as President Reagan’s 
chief domestic policy advisor on federalism, and 
originated the concept of ending the federal entitle-
ment to welfare by giving the responsibility for those 
programs to the states through finite block grants.  
Since its founding, the ACRU has filed amicus curiae 
briefs on constitutional law issues in cases nation-
wide. 

 

Those setting the organization’s policy as members 
of the Policy Board are former U.S. Attorney General, 
Edwin Meese III; former Assistant Attorney General 
for Civil Rights, William Bradford Reynolds; former 
Assistant Attorney General for the Office of Legal 
Counsel, Charles J. Cooper; John M. Olin Distin-
guished Professor of Economics at George Mason 
University, Walter E. Williams; former Harvard 
University Professor, Dr. James Q. Wilson; former 
Ambassador Curtin Winsor, Jr.; former Assistant 

                                                 
1 Peter J. Ferrara authored this brief for the American Civil 

Rights Union (ACRU). No counsel for either party authored the 
brief in whole or in part and no one apart from the ACRU made 
a monetary contribution to the preparation or submission of this 
brief.  All parties were timely notified and have consented to the 
filing of this brief. 
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Attorney General for Justice Programs, Richard 
Bender Abell and former Ohio Secretary of State J. 
Kenneth Blackwell. 

This case is of interest to the ACRU because we 
want to ensure accountability and constitutional 
control for all delegations of government power. 

STATEMENT OF THE CASE 

In 2006, Respondent National Association of Secur-
ities Dealers (NASD) entered into an agreement with 
the New York Stock Exchange (NYSE) to purchase 
its regulatory arm.  Pet. App. 3a.  NASD is a Self-
Regulatory Organization (SRO) exercising regulatory 
powers over its members, including Petitioner Stan-
dard Chartered Investment, Inc., a California 
financial services firm. 

NASD is also a private Delaware non-profit 
corporation that engages in private, commercial, 
revenue generating enterprises, such as the 
NASDAQ stock exchange.  NASD created NASDAQ 
and later sold it in a public offering, generating $1.5 
billion for the corporation.  Complaint, Para. 58, 59.  
NASD’s corporate charter states as one of its 
purposes, “To transact business and to purchase, 
hold, own, lease, mortgage, sell, and convey any 
and all property, real and personal, necessary, 
convenient, or useful for the purposes of the 
Corporation.”  Restated Certificate of Incorporation of 
FINRA, Inc.2

                                                 
2 NASD has changed its name to the Financial Industry 

Regulatory Authority (FINRA). 

 



3 

It was in pursuit of these private financial interests 
that NASD agreed to buy the regulatory arm of the 
NYSE, eliminating a competing regulator, increasing 
its membership base and the resulting dues income, 
and qualifying several NASD officers for major 
bonuses.  Complaint, Para. 14.  But in the purchase 
agreement, NASD agreed to amend its bylaws to 
change its member voting system from “one member, 
one vote” to voting clout based on the size of the 
member firm.  Pet. App. 3a-4a.  NYSE insisted upon 
that to protect the interests of its NYSE members, 
who were significantly larger on average than the 
previous NASD members.  Complaint, Para. 56. 

But that bylaw amendment required approval by 
NASD members.  To procure that approval, NASD 
offered a one-time “special member payment” of 
$35,000, Pet. App. 4a, representing in its proxy 
solicitation statement that “a larger payment is not 
possible” due to IRS limitations.  Complaint, Para. 
13.  During a month long, 26 city “road show” to 
solicit member approval of the bylaw amendment, 
NASD continuously repeated that claim.  Complaint, 
Para. 107, 112. 

But that representation was not true.  Applicable 
IRS rules would have allowed NASD to pay its 
members much more.  Complaint, Para. 6, 16, 33, 
96.  Among other misleading statements and omis-
sions, the proxy statement also failed to inform 
members that NASD officers would receive bonus 
payments of hundreds of thousands of dollars if the 
bylaw amendment was approved.  Complaint, Para. 
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15, 16.  So misled, the NASD members approved the 
bylaw change on January, 19, 2007.  Pet. App. 4a.  

Petitioner filed this diversity action in March, 
2007, alleging state law fraud claims.  While the 
district court first required petitioner to exhaust its 
administrative remedies before the SEC, the SEC 
ultimately approved the bylaw changes stating in its 
opinion that it did not adjudicate the state law fraud 
claims or even consider any of the evidence on those 
claims, as such state claims were beyond its author-
ity to regulate SROs.  Exchange Act Release No. 
56145A, 73 Fed. Reg. 32377 (May 30, 2008).  See also 
Exchange Act Release No. 51252, 70 Fed. Reg. 10442 
(Feb. 25, 2005).  The SEC stated that its approval of 
the bylaw amendments only confirmed that “NASD 
complied with its Certificate of Incorporation and by-
laws” regarding the proxy solicitation and vote.  
Exchange Act Release No. 56145A, 73 Fed. Reg. 
32377. 

The district court nevertheless subsequently 
dismissed petitioners’ claim based on the long-
standing rule in the Second Circuit that NASD along 
with other SROs was entitled to absolute immunity 
for “acts and forbearances incident to the exercise of 
regulatory power.” Pet. App. 11a.  Pursuant to the 
same rule, the Second Circuit affirmed on appeal.  
Pet. App. 7a.  

Petitioner’s petition for rehearing was denied on 
April 25, 2011.  Pet. App. 16a.  Petitioner filed a 
Petition for a Writ of Certiorari on September 22, 
2011. 
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SUMMARY OF ARGUMENT 

There is no basis in law for the broad Second 
Circuit rule of immunity for SROs, granting immun-
ity in this case to alleged fraudulent representations 
and omissions in a proxy statement issued by 
Respondent NASD to carry out a private, commercial, 
business transaction, rather than to conduct any 
exercise of delegated regulatory power. 

No such immunity is provided in the statutory text 
of the Exchange Act, nor anywhere in common law, 
nor by the doctrine of derivative immunity for 
delegated government powers. 

There is a conflict among the Circuits between this 
broad immunity rule for SROs in the Second Circuit, 
and the more limited rules applying only to actual 
exercises of delegated government power in the DC 
Circuit, the Ninth Circuit, and the Eleventh Circuit.  
This case provides a perfect vehicle for resolving this 
conflict among the circuits. 

This case presents important questions of law that 
are likely to recur until resolved by this Court.  Over 
30 SROs have now been recognized in federal law, 
and government powers have similarly been dele-
gated to private corporations in other important 
contexts.  The lower courts need guidance from this 
Court on these questions. 

For all of these reasons, the Petition for a Writ of 
Certiorari should be granted. 
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REASONS FOR GRANTING THE WRIT 

I. THE SECOND CIRCUIT’S BROAD RULE 
OF IMMUNITY IS CONTRARY TO LAW 

Congress first recognized SROs in the Securities 
Exchange Act of 1934.  That Act establishes govern-
ment oversight of SROs only in the performance 
of their regulatory duties.  E.g. 15 U.S.C. Sections 
78s(d)(1),(2).  The Act consequently grants SROs 
immunity only for such regulatory activities, not for 
any of their commercial, business activities. 

In fact, Section 78o-3(i)(4) of the Exchange Act 
states that registered securities associations, like 
NASD, “shall not have any liability to any person for 
any actions taken or omitted in good faith” regarding 
registration and disciplinary actions.  And Section 
78iii(b) states that “No self-regulatory organization 
shall have any liability to any person for any action 
taken or omitted in good faith pursuant to” sections 
that require SROs to report when member brokers or 
dealers are approaching financial difficulty, and 
authorizing the SRO to provide assistance for the 
member brokers or dealers to survive such 
difficulties. 

That is the extent of immunity granted to SROs in 
the statute.  There is no statutory immunity granted 
for all SRO conduct or activity “incident to the 
exercise of regulatory power,” as under the Second 
Circuit rule that decided this case below.  In particu-
lar, there is no immunity granted for commercial,  
business activity involving false and misleading 
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proxy statements, which is what is at issue in this 
case.  

The Second Circuit noted that the SEC must 
approve amendments to bylaws, suggesting that with 
such government oversight there is no need for 
private litigation and liability for misconduct incident 
to SRO regulatory activity.  Pet. App. 8a.  But the 
SEC review of the amendment in this case expressly 
declined to even consider the fraudulent activity al-
leged by Petitioner on the grounds that such state 
law claims were outside its jurisdiction.  So leaving 
it to the SEC means there is no review and accoun-
tability for Petitioner’s fraud claim at all  

Indeed, the Second Circuit rule would grant 
immunity even to willful, bad faith fraud and miscon-
duct, as long as it is incidental to a regulatory power, 
which can apply to commercial rather than regula-
tory activity as in this case.  In In re NYSE Special-
ists, Sec. Litig., 503 F. 3d 89, 98 (2d Cir. 2007), the 
Second Circuit held that immunity turns “on whether 
specific acts and forbearances were incident to the 
exercise of regulatory power, and not on the propriety 
of those actions or inactions.”  Accord: DL Capital 
Group, LLC v. NASDAQ Stock Market, Inc., 409 F.3d 
93 (2d Cir. 2005); D’Alessio v. NYSE, Inc. 258 F. 3d 
93 (2d Cir. 2001).  

Under the Second Circuit’s doctrine, NASD could 
have taken out a loan to purchase the NYSE 
regulatory operation, and be immune from liability 
for refusing to pay it back, because the loan was 
“incident to its regulatory power.”  Or the agreement 
with the NYSE could have provided for outlandish 
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bonuses to NASD executives effectively raiding the 
members’ equity, with a proxy statement fraudu-
lently claiming that the bonuses were required by 
the IRS.  Yet this conduct would be immune from 
liability on the grounds that it was “incident to the 
exercise of regulatory power.” 

There is no historical basis for such broad immun-
ity grounded in the common law either.  Butz v. 
Economou, 438 U.S. 478 (1978); Richardson v. 
McKnight, 521 U.S. 399 (1997); Owen v. City of 
Independence, Mo., 445 U.S. 622 (1980); Wyatt v. 
Cole, 504 U.S. 158 (1992).  SROs did not enjoy 
any immunity before passage of the Exchange Act.  
Indeed, the broad Second Circuit rule did not arise 
until after the turn of this century. 

At the time of the Exchange Act, the common law 
provided absolute immunity to judges and prosecu-
tors for judicial and prosecutorial acts.  But proxy 
solicitations do not involve judicial or prosecutorial 
acts in any event. 

The notion of immunity for SROs arises from the 
sovereign immunity enjoyed by the federal govern-
ment.  The idea is that because the government has 
granted them or delegated to them some of its 
regulatory powers, the SROs should enjoy the same 
immunity as the government from suit.  But logically 
then, the immunity can only extend to the exercise of 
the regulatory powers granted or delegated, not to 
fraud in proxy solicitations carrying out private com-
mercial or business transactions.  Doe v. McMillan, 
412 U.S. 306, 320 (1973)(immunity must be based on 
a “discerning inquiry into whether the contributions 
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of immunity to effective government in particular 
contexts outweigh the perhaps recurring harm to 
individual citizens.”); Boyle v. United Technologies 
Corp., 487 U.S. 500 (1988). 

Analogously, when municipal corporations act in 
their governmental capacity, they enjoy complete 
immunity from civil liability.  Owen, 445 U.S. at 645 
n.27.  However, when municipal corporations are, 

“not acting in the exercise of their purely 
governmental functions, but are performing 
duties that pertain to the exercise of those 
private franchises, powers, and privileges which 
belong to them for their own corporate bene-
fit…then a different rule of liability is applied 
and they are generally held responsible for 
injuries arising from their negligent acts or 
omissions….” 

Id. 

Consequently, there is no basis for the broad 
Second Circuit rule of immunity applied in this case 
to the fraudulent misrepresentations and omissions 
involved in the proxy statement issued to complete a 
private, commercial, business transaction to advance 
the private corporate business interests of NASD, 
whether in the Exchange Act statute, the common 
law, or the general doctrine of delegated sovereign 
immunity.  Such immunity can only apply at best to 
delegated regulatory actions, which is not what is at 
issue in this case. 



10 

II. THE SECOND CIRCUIT RULE CON-
FLICTS WITH RULINGS FROM THE 
NINTH, ELEVENTH, AND DC CIRCUITS, 
CREATING A CONFLICT AMONG THE 
CIRCUITS THAT NEEDS RESOLUTION 

The Second Circuit holds that SROs enjoy absolute 
immunity not only when they exercise regulatory 
functions delegated by the government, but also 
when they act “incident to” or “consistent with” 
delegated regulatory power.  In re NYSE Specialists, 
Sec. Litig., 503 F. 3d at 98; DL Capital Group, LLC v. 
NASDAQ Stock Market, Inc., 409 F.3d at 96; 
D’Alessio v. NYSE, Inc., 258 F.3d at 106. 

But in Sparta Surgical Corp. v. NASD, Inc., 159 
F.3d 1209, 1215 (9th Cir. 1998), the Ninth Circuit 
recognized that the “results of any immunity rule 
may be harsh.”  The court consequently held that, 

“self-regulatory organizations do not enjoy com-
plete immunity from suits; it is only when they 
are acting under the aegis of the Exchange Act’s 
delegated authority that they so qualify.  When 
conducting private business, SROs remain sub-
ject to liability.” 

Id., at 1214.  Accord: Partnership Exch. Sec. v. NASD, 
169 F.3d 606 (9th Cir. 1999); Opulent Fund v. 
NASDAQ Stock Market, Inc. No. C-07-03638, 2007 
WL 3010573 at *5 (N.D. Cal. Oct. 12, 2007). 
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Similarly, in Weissman v. NASD, Inc., 500 F.3d 
1293, 1297 (11th Cir. 2007) the Eleventh Circuit 
agreed with the Ninth Circuit, holding that  

“absolute immunity must be coterminous with an 
SRO’s performance of a government function.  
When an SRO is not performing a purely 
regulatory, adjudicatory, or prosecutorial func-
tion, but rather acting in its own interest as a 
private entity, absolute immunity from suit 
ceases to obtain.   

The court ruled that NASDAQ, then owned and 
operated by NASD, did not enjoy immunity for a 
$100 million advertising campaign promoting stock 
in WorldCom, from a suit alleging the advertising 
was false and misleading.  The court explicitly 
rejected the Second Circuit rule, saying, “immunity 
is appropriate only when an SRO is performing 
regulatory, adjudicatory, or prosecutorial functions 
that would otherwise be performed by a government 
agency.”  Id. at 1297.  This case is exactly analogous 
to the present case. 

Similarly, one year later, the DC Circuit joined the 
Ninth and Eleventh Circuits, holding that SROs are 
entitled to immunity only when they perform “regula-
tory, adjudicatory or prosecutorial duties delegated 
by the SEC.” In re Series 7 Broker Qualification 
Exam Scoring Litig., 548 F.3d 110, 114 (D.C. Cir. 
2008). 

Consequently, this Court should grant the 
requested writ of certiorari to resolve this conflict 
among the circuits. 
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III. THIS PETITION PRESENTS QUESTIONS 
OF MAJOR NATIONAL SIGNIFICANCE 
IN TODAY’S ECONOMY. 

The SEC has recognized more than thirty SROs 
covering financial markets in stocks, futures, com-
modities, options, municipal bonds, over-the-counter 
derivatives, and other financial instruments.  In 
today’s historic turmoil in financial markets, con-
fidence in these markets and governing institutions 
is needed more than ever.  That includes confidence 
that these governing organizations can be held liable 
for wrongdoing. 

Moreover, SRO immunity is just one part of the 
more broadly applicable immunity increasingly recog-
nized for private entities performing a wide range of 
governmental functions relating to Medicare, farm 
credit, foreign banking, and others.  This case en-
ables this Court to provide guidance relevant to this 
entire range of issues. 

CONCLUSION 

For all of the foregoing reasons, the Petition for a 
Writ of Certiorari should be granted. 

Respectfully submitted, 

PETER J. FERRARA 
Counsel of Record 

AMERICAN CIVIL RIGHTS UNION 
310 Cattell Street 
Easton, PA 18042 
(703) 582-8466 
peterferrara@msn.com 

Counsel for Amicus Curiae  
American Civil Rights Union 
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